“Lien On Them” -

'Fundamentals Of Construction Liens

magine this situation. You own a busi-

ness which installs, services, or moni-
tors alarm systems, card access systems,
or surveillance systems, (or any combina-
tion of the three). You contracted to sup-
ply labor and materials to a new building
or to upgrade an existing site. You per-
formed and delivered as agreed and
expected payment within the time speci-
fied in your contract, Unfortunately, you
were not paid. Time has gone by and the
business with whom you contracted
(owner, general contractor, or subcontrac-
tor) has ignored your numerous invoices,
statements of account, final demand let-
ters, and phone calls for full payment.
Sound familiar? It has happened to many
of us. What do you do?

The solution is simple; you call a
lawyer, explain the facts, give the lawyer
all the relevant documents (contracts,
invoices, demarnd letters, dates of start
and completion of the work, etc.) and
seek advice on whether to register a lien
against the building on which you per-
formed the work.

A lien is a statutory right given to per-
sons who supply services and/or materi-
als in connection with the improvements
of lands and premises. In some provinces
the statute is named the Construction
Lien Act (e.g.,.Ontario); in other

provinces, the Builders Lien Act or the-

Mechanics Lien Act. These various
statutes give you the right to register a
lien on the lands and premises of the
“owner” who ordered the work. The
owner is defined as a person who has an
interest in the lands and premises and
includes registered owners, tenants, and
mortgagees (e.g., banks or trust compa-
nies who have taken possession of the
property because the owner defaulted on
his mortgage payment).

It is extremely important that the lien
be registered within the time period spec-
ified in the Act, or the lien claimant will
lose the right to lien. In Ontario the time
period is 45 days. Just when that 45 day
period starts running (the “start date”),
depends upon whether the lien claimant is
the (general) contractor (i.e., the person
who deals directly with the owner) or
another person (sub-contractor). For
example, the “start date” could be the
date when the contract is completed or
abandoned, the date on which the last
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supply of services or materials was made,
or some other date. Your lawyer will
assist you in determining the “start date”.

Equally important is the fact that the
lien must be registered in the registry
office of the jurisdiction where the build-
ing, lands, and premises are located. For
example, if the work is done on a build-
ing in Scarborough, Ontario, which is a
city within the Municipality of Metro-
politan Toronto, then the appropriate reg-
istry office is Toronto. The fact that your
business is in Mississauga or that the con-
tract was signed at the owner’s office in
Pickering is not relevant.

Once the lien is “preserved” it must be
“perfected”. To perfect the lien, the lien
claimant must commence an action (start
a lawsuit against the owner and general
contractor, etc.) and he must register a
certificate of action on the title to the
lands and premises. Both must be done
within the appropriate time period. In
Ontario, the time period is 45 days from
the last day on which the lien claim had
to be registered. Therefore, the last day
on which the lien could be perfected is 90
days (45 + 45) from the “start date”. The
action is commenced by issuing a state-
ment of claim in the jurisdiction in which
the lands and premises are situated.

In your statement of claim you ask the
court to sell the owner’s interest in the
lands and premises if the owner is unable
to satisfy the judgment. In other words,
the property will be sold and your lien
paid from the sale proceeds. Also, you
may claim damages for breach of contract
against the person who contracted with
you. ,

If you are contracting with a tenant for
an improvement to leased (rented)
premises, you may only assert your lien
claim against the leasehold interest of that
tenant, and you will have no claim
against the interest of the landlord of the
premises. As a result, any judgment
which you obtain can only direct the sale
of that leasehold interest (the lease itself
which may be of little value. However, if,
prior to commencing the supply of ser-
vices and materials, you give written
notice to the landlord of the improvement
to be made, the landlord’s interest in the
property may be subjected to the lien.

The aforementioned written notice
must identify the premises to be
improved, describe the improvement that
is to be made, and specify the date of the
contract between you and the tenant.
Either enclose a copy of the contract with
the notice or indicate where and when a

copy can be inspected by the landlord.

In Ontario, the Construction Lien Act
provides that the landlord will not be
responsible for the improvement to the
tenant’s leased premises, if the landlord
gives you a written notice declining such
responsibility within 15 days after receiv-
ing the your written notice. If the landlord
fails to give such notice, then he is
deemed responsible for the improvement
and the property can be liened.

The lien claim is a very powerful rem-
edy because it permits the supplier of
materials and labor to sue the owner of
the building on which work was per-
formed, even though there may be no
contract between you and the owner. For
example, the owner contracts. with a gen-
eral contractor, who contracts with a sub-
contractor, who contracts with you.
Ordinarily, you could sue only the sub-
contractor. You could not sue the general
contractor or the owner. If the subcon-
tractor went bankrupt or became insol-
vent, you’d be out of luck! However,
under the provincial lien legislation, you
can sue the owner and the general con-
tractor for the holdback amounts (10% of
the contract price).

There are also other advantages to
using the lien remedy. For example, the
Construction Lien Act in Ontario gives
the lien claimants a decided advantage
over the ordinary creditors of a general
contractor. In the event of bankruptcy: of
the general contractor, the amount owing
by the owner to the bankrupt contractor,
or at least an amount sufficient to satisfy
the claims of the person who supplied
services and materials on the particular
project to that contractor, does not form
part of the bankrupt estate. Lien
claimants are deemed to be secured credi-
tors-under the federal Bankruptcy and

“Insolvency Act and may proceed to col-

lect the amounts owing to them directly
out of the owner’s holdback. In the
absence of this legislation, suppliers of
materials and services (i.e., you) could
only file claims against the bankrupt
estate and would share in the assets of the
estate along with other creditors of the
bankrupt. (Most often this means you
would receive nothing from the bankrupt-
cy).

This article highlights only some of
the provisions contained in lien provin-
cial legislation, and the reader is strongly
urged to consult a lawyer to obtain a
more complete understanding of the pur-
pose and effect of this remedy. @
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