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Considering whether security guards are “agents of the state” under the
Charter of Rights and Freedoms By Elliott Goldstein

A~

hether or not security
guards are “agents of the
state” depends upon the

facts of the particular case, says the
Supreme Court of Canada. In a recent
decision based on a Manitoba case
involving the search of a bus locker by
security guards, Canada’s highest
court held that security guards are not
“agents of the state.”! However,
“[W]hether private security guards are
‘agents of the state, ... invites a case-
by-case analysis which focuses on the
actions which have given rise t0 the
alleged Charter breach by the security
guards and the relationship between
them and the state” -

UNDER LOCK AND KEY

The facts of this case are uncomplicat-
ed. The accused rented a locker in a
Winnipeg, Manitoba, bus depot.
Security guards smelled a strong
odour of marijuana coming from the
locker. They told the Cargo Express
agent and he opened the locker with
his master key. :

Marijuana was found in a duffel bag
inside the locker. The security guards
placed the marijuana back in the locker,
locked it, and called the ‘Winnipeg
Police Service. Two officers attended,
smelled the marijuana through the vent
in the locker, and had the locker opened
for them. The officers seized the mari-
juana and placed it in their cruiser.

The police officers did not have a
search warrant. The officers told the
security guards to keep an eye on the
Jocker. The next day, the accused went
to the locker, opened it and read the
note that the police officer had left for
him. He then left the premises and was
arrested a short time later.

RULED BY RULINGS

At his trial in Provincial Court, on a
charge of possession of marijuana for
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the purposes of trafficking, contrary to
s. 5(2) of the Controlled Drug and
Substances Act, S.C. 1966, c. 19, the
accused plead not guilty and a voir dire
was held to determine the admissibili-
ty of the marijuana seized from the
bus depot locker.

Per Arbour, J (SCO):

“The trial judge first determined
whether the Charter applied to the
security guards. He held that it was

dlear from the evidence that the secu-

rity guards were employed by a private
security firm and that in order for the
Charter to apply, they

must be found to
have been acting as
agents of the state.
Considering  the
decisions of the
British ~ Columbia
Court of Appeal in
R. v, Fitch (1994), 47
B.CA.C. 154 and of
this Court in R v. M.
(M.R.), [1998] 3
S.C.R. 393, he con-
cluded that the securi-
ty guards were mnot
agents of the state and
that the Charter, there- |
fore, did not apply to
the initial search by them.”

On appeal, the Manitoba
Court of Appeal was satisfied that the

initial search by the security guards

did not violate s. 8 of the Charter
because the security guards were pri-
vately employed and, therefore, were
not subject to the Charter. On further
appeal, the Supreme Court of Canada
agreed with both lower courts that
“there was no Charter violation since
the security guards were private actors
and were not agents of the state”

Per Arbour, J (SCC):

“Nothing in the evidence allows a
conclusion that the security guards or

the agency by which they were
employed can be assimilated to the
government itself, nor can their activi-
ties be ascribed to those of the govern-
ment. Private security guards are
neither government agents nor
employees, and apart from a loose
framework of statutory regulation,
they are not subject o government
control. Their work may overlap
with the government’s interest in
preventing and investigating crime,
but it cannot be said that the securi-
ty guards were acting as delegates of
the government carrying out its
policies or programs.
Even if one concedes

the public is a public
purpose which is the
esponsibility of the
state, this is not suffi-
cient to qualify the func-
tions of the security
guards as governmental
in nature.

“The security guards
cannot either be consid-
ered state agents. Based on
the test set out in Broyles,
supra, and M. (M.R.), supra, the
proper question is whether the secu-
rity guards would have searched the
contents of locker 135 but for the
intervention of the policez On the
facts here, it is clear that the security
guards acted totally independently
of the police in their initial search. In
M. (M.R.), the involvement of the
police was even greater than in the
case at ba, since the police had been
contacted prior to the search and were
present during the search.

“In the present case, the relationship
between the police and the security
guards developed after the security
guards searched the appellant’s locker.
The guards started an investigation




on their own initiative, without any
instructions or directions from the
police. While the incident report forms
used by the security guards contain spaces
for police incident numbers and badge
numbers, I agree with the Crown that this
only reflects a general policy of the securi-
ty company to cooperate with the police.
It is only normal, considering their func-

tions, that security guards may be called -

upon to contact the police on a regular
basis. That does not put them in a “stand-
ing” agency relationship with the police.
This is confirmed by the Private
Investigators and Security Guards Act (the
Act) which regulates the security guards’
activities in Manitoba. Indeed, s. 35 of the
Act expressly provides that security guards
should not hold themselves out in any
manner as performing or providing serv-
ices or duties connected with the police.

“Volunteer participation in the detec-
tion of crime by private actors, or gen-
eral encouragements by the police
authorities to citizens to participate in
the detection of crime, will not usually
be sufficient direction by the police to
trigger the application of the Charter.
Rather, the intervention of the police must
be specific to the case being investigated
[see, on the specific issue of whether secu-
rity guards were acting as agents of the
state: Fitch, supra; R. v. Caucci (1995), 43
C.R. (4th) 403 (Que. C.A)].

“In the case at bar, there is nothing in
the evidence which supports the view that
the police instructed the security guards to
search locker 135 and, therefore, the secu-
rity guards cannot be considered state
agents.

“While there has been a growing use of
private security in Canada and while pri-
vate security officers arrest, detain and
search individuals on a regular basis, [t]he
exclusion of private activity from the
Charter was not a result of happenstance.
It was a deliberate choice which must be
respected’ (McKinney v. University of
Guelph, [1990] 3 S.CR. 229, at p. 262).

“Tt may be that if the state were to aban-
don in whole or in part an essential public
function to the private sector, even with-
out an express delegation, the private
activity could be assimilated to that of a
state actor for Charter purposes. This is
not the case here. As for whether private
security guards are “agents of the state,”
the test in Broyles, supra, invites a case-
by-case analysis which focuses on the

actions which have given rise to the
alleged Charter breach by the security
guards and the relationship between
them and the state”” [All emphasis added
by author.]

In this case, the Supreme Court of
Canada ruled that private security guards

are not “agents of the state,” which is par-

ticularly relevant to security guards who
observe surveillance monitors. The events
they see and record may well constitute
“searches” within the meaning of the
Charter, but if the court finds the guards

are not “agents of the state,” the Charter
will not apply to the video surveillance
they conduct — even if the tapes are the
results of a “search” ¥

Elliott Goldstein BA, LL.B., is a barrister
and solicitor and visual evidence consultant
based in Toronto, Ontario.

Author’s Note

1 R. v. Buhay [2003] S.CJ. No. 3, 2003
SCC 30. All quotes are from this case
unless otherwise indicated.

Four distinct divisions cover the needs of the market:

1. Access control

Access control for pedestrians:
Tripod turnstiles, full height security turnstiles, high security automatic gates, high speed gates,
automatic swinging gafes, disabled persons and services access gates.

Access control for vehicles:
Rising or swinging barriers, short, medium or long range barriers, high speed fenced barriers, high-security
: barriers, high performance motorway toll barriers.

2. Security

Security turnstiles, high security gates, eleciromechanical high security road - blodkers, rising
barriers with reinforced arms, fenced rising barriers, cable barriers, etc.

From customs fo security, boarding gate, immigration and foll free areas, ASA provides the
appropriate solution for each level of security required.

Tripod Security Turnstiles

CANADA
Montréal - Toronto - Vancouver - Edmonton
Toll free: 1800.263.6548 - Fax: 450.449.6556
e-mail: sales@@automatic-systems.ca

www.CanadianSecuritymag.com

ecurity Automatic Gate

Full Height Security Turnstiles

USA
New York
Toll free:1 877.944.9498 - Fax: 516.767.3446
e-mail: mkig(@automaticsystems.net

www.automatic-systems.com

NOVEMBER 2003 17




CANAB!AN

SECURITY |

THE PUBLICATION FOR PROFESSIONAL SECUR{T\ MANAGEMENT

November 2003 | Volume 25 Number 8

COVER STORY 1|
18 Safe Bets

‘Keeping cash and other assets safe and secure includes keeping
on top of the latest trends in safe and vault technology
By Stacey Hunt

DEPARTMENTS |

FEATURES I 4  Editor's Notebook

He Said, She Said

20 sensible Security 6

Knowing where to look enables you to easily defend
your network against real and potential security breaches

Letters to the Editor

Comments on an industry staple;
IT numbers: fact or fiction; respect

By Mait Stevens and admiration
30 Positive IDs 8  Industry Updates

H1ghhght1f?g some of the newest ID products and §§§;§£ ;?g;;iif:;ggﬁg{gggﬂ

t >
SYSIEMS OTIerings for cash in transit; and more
| 12 TechTip
SPECIAL SECTION 1 | Creatng an Image
By Andrew Young
SECURE BU'LD'NGSZOO?: 16 CCTV and the Law
Guarding the Charter

22  Exceptional Efforts i By Eliott Goldstein

Maximizing building and tenant security at Place Ville Marie

By Stacey Hunt 35 Books & Tapes
z‘ 3 36 calendar of Events

Easy Access |

Using authentication technology for secure physical 3 7 Product Marketplace

and network access

By Michael O’Ke . e

y Michael O'Keeffe 37 Advertisers’ Directory

pr Pulling Things Apart 38 From the Trenches

Considering decentralization to create more effective security A Trying Transition

By John Sacke By Rhonda Parson

28 CSIS Information

On the Fence
By Ron Reddick

www.CanadianSecuritymag.com NOVEMBER 2003 3 J



