When using video cameras to record employees,
you need to be sure your actions are reasonable

CCTV and the Law

Surveillance in the Unionized Workplace

By Elliott Goldstein

Q: What is the test for the admissibility of video
surveillance conducted in a unionized workplace?

A: Labour arbitrators hear grievances
launched by unions and have formu-
lated the following three-part test for
the admissibility of surveillance video-
tapes at arbitration hearings:

1. Was it reasonable, in all of the cir-
cumstances, to request surveillance?

2. Was the surveillance conducted in
a reasonable manner?

3. Were other alternatives open to
management to obtain the evi-
dence sought?

It is not reasonable for an employ-
er to engage in surveillance of an
employee on the basis of rumours,
gossip or innuendo that an employee
is, for example, abusing sick leave or
committing theft. There must be
other circumstances that indicate that
the employee’s injury or disability

may not be legitimate, or that money )

or inventory has gone missing. For
example, medical reports may indi-
cate an employee is capable of tasks
that he or she claims to be unable to
perform.

If the company can demonstrate
that it took less intrusive steps to con-
firm its suspicions before resorting to
surveillance of a particular employee,
then the case for the surveillance
videotape’s admissibility will be
strengthened. Such steps may include
confronting the employee about sus-
picions, offering modified duties,
demanding further medical proof of
the disability, and identifying suspect
transactions on cash register tapes, for
example. ‘

A decision to conduct surveillance
on a particular employee is rendered
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more reasonable if the employee has
previous incidents of dishonesty on
his or her employment record. Con-
fronting the employee with suspicions
may not be a realistic option where
the employee has demonstrated a his-
tory of dishonesty and deceit.

In the case of abuse of sick leave or
compensation benefits, the nature of
the alleged injury may be relevant to
the “reasonableness” of the surveil-
lance. Some injuries (back or neck
muscle injuries, for example) result in
disabling pain but are difficult to
demonstrate and to verify medically.
Covert surveillance may be the only
practical way to confirm suspicions of
employee malingering.

The location and circumstance of
the surveillance (that is, where it takes
place) may also affect its “reasonable-
ness.” Surveillance videotapes of
employees in public places perform-
ing acts in plain view of the public (for
example, walking in a public park) are
mote likely to be admitted than video-
tapes of employees in a location
where they have a reasonable expec-
tation of privacy (such as in their
homes or backyards).

Provincial privacy legislation may
also have an impact on the admissi-
bility of surveillance videotapes at
labour arbitration hearings. Some
provinces — such as British Colum-
bia, Saskatchewan and Manitoba —
have provincial civil statutes that cre-
ate a statutory right to sue for “inva-
sion of privacy.” Labour arbitrators have
analyzed cases differently because of
the presence or absence of such priva-
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cy legislation.

Public institutions, whether union-
ized or not, should ensure that the
collection, retention, use and disclo-
sure of video-recorded information is
done in accordance with the provin-
cial legislation that governs freedom
of information and protection of pri-
vacy. In Ontario, the Information and
Privacy Commissioner/Ontario (IPC)
has issued a revised IPC Practices
compliance letter (#10, dated Septem-
ber 1998) that lists 11 questions that
an institution should answer before
determining whether the use of video
surveillance is appropriate (see “Are
you being reasonable?” at right).

In light of all of the above, it is
important to emphasize that the deci-
sion to conduct surveillance and the
manner in which it is conducted,
must be “reasonable in the circum-
stances.”

Elliott Goldstein, B.A., LL.B., is a bar-
rister and solicitor in private prac-
tice. He is also author of Visual Evi-
dence: A Practitioner’s Manual, pub-
lished by Carswell/Thomson Profes-
sional Publishing. To inquire about
the manual, call 1-800-387-5164.
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