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ideo surveillance is routinely con-

ducted in the ‘workplace. Video
cameras are used in banks, retail stores, of-
fices, factories, warehouses, and govern-
ment facilities to conduct surveillance of
workers and clients/customers.

It is not illegal to record on videotape
pictures of activities occurring in the
workplace because there is no Canadian
law prohibiting video surveillance of
employees. For example, in a few reported
Canadian cases, employers used a hidden
camera to videotape cashiers suspected of
stealing money tendered by customers'.

It is illegal to record certain conversa-
tions on videotape (or audiotape). In fact,
to “‘willfully intercept a private com-
munication’’ without judicial authorization
or the consent of one of the communicating
parties is an indictable offence?. It is not
legal for an employer to record the conver-
sations of his employees. However, it is
legal for the employer to record his own
conversation with his employee without
that employee’s knowledge.

Canadian criminal laws which prohibit
electronic and audio surveillance (i.e.,

- ““wiretapping’’ and ‘‘bugging’’) apply on-

ly to voice communications and are inap-
plicable to videotape not having any
sound?.

Right to privacy

in the workplace

The Canadian Charter of Rights and
Freedoms has been interpreted to provide
a right of privacy to workers in some
circumstances.

For example, in R. v. Kathleen Taylor*,
the accused was charged with mischief after

- she was secretly videotaped committing acts

of vandalism in the library where she work-
ed. At trial, her defence lawyer tried to con-
vince the Ontario Provincial Court that the
videotape evidence should be excluded
because Taylor’s rights under section 7 of
the Charter had been violated. Taylor’s
lawyer argued that section 7, which gives
everyone a right to ‘‘security of the per-
son’’, guaranteed Taylor a right to privacy
in her workplace.

The defence submitted that the Court
should not admit the videotapes because
Taylor did not consent to the videotaping,
she was unaware of an electronic eye in her
workplace, no judicial officer sanctioned
the installation of the video surveillance
system, and the Crown prosecutor did not
demonstrate that this form of surveillance
was the only way to get the evidence it was
seeking.

The Court rejected all of these defence
arguments for the following reasons:

What we are concerned with in the case
... does not amount to a surveillance of
the accused. What has been described in
this case, to date, is a surveillance of a
portion of the working area in a public
library which has been the scene of a
number of incidents over an extended
period that give rise to a fair inference of
continuing criminal activity by a person
or persons unknown. When the culprit
was not unmasked by conventional in-
vestigation local police enlisted the
assistance of the Special Services Branch
of the Ontario Provincial Police who in
turn installed the video equipment which
produced the tapes with which we are
now concerned.

The equipment was not installed to
monitor the conduct or efficiency of
employees. It was not installed to uncover
idiosyncratic behavior nor to intrude
upon the privacy of employees in general
or the accused in particular. Rather the
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system was installed as an investigative
aid to monitor a scene of suspected
criminal activity.

The Court received the videotapes into
evidence because ‘... the surveillance was
fully justified. It did not constitute an in-
fringement of anyone’s privacy. But if we
suppose for the moment that it did, it could
only be an infringement in a very limited
sense of the word and certainly it was not
of such a nature as to bring the administra-
tion of justice into disrepute.’’

In the Taylor case, the court recognized
that s. 7 of the Charter contemplates a right
to privacy in some circumstances but con-
cluded that the surveillance carried out was
justified and did not amount to an infringe-
ment of privacy.

If an employee’s right to privacy was in-
fringed in a manner which brought the ad-
ministration of justice into disrepute, then
he could apply under s. 24(2) of the Charter
to have the videotape evidence excluded®.

Section 8 of the Charter of Rights and
Freedoms which contains the phrase ‘‘right
to be secure against unreasonable search or
seizure’’ has also been interpreted as pro-
viding a right of privacy. There are a
number of criminal cases decided under s.
8 which say that a video surveillance is an
“‘illegal search” where the person being
watched has a ‘‘reasonable expectation of
privacy”’. But those cases do not involve
surveillance in the workplace®.

The Unions’ Perspective
Understandably, trade unions are very con-
cerned about management’s attempts to
‘‘keep an eye on workers”’. The Canadian
Union of Postal Workers (CUPW) felt so
strongly about on-the-job surveillance of
its members that it negotiated the follow-
ing clauses into its agreement with Canada
Post Corporation:

““Article 41.02 Surveillance:

(a) the watch and observation systems
cannot be used except for the purpose of
protecting the mail and the property of
the State against criminal acts such as
theft, depredation and damage to proper-
ty. At no time may such systems be used
as a means to evaluate the performance
of employees and to gather evidence in
support of disciplinary measures unless
such disciplinary measures result from the
commission of a criminal act.

(b) Notwithstanding paragraph (a), no
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closed circuit television system shall be us-
ed directly or indirectly to watch
employees inside a postal installation.
Any such investigative system already ex-
isting shall be dismantled within sixty (60) '
days after the coming into effect of this
agreement. No evidence gathered in viola-
tion of this paragraph shall be admissi-
ble before an arbitrator.”

In the absence of such clauses in an agree-
ment, (or in a non-union setting), manage-
ment has a right to:

(1) maintain surveillance of its
employees’;

(2) investigate employee theft;

(3) arrest and detain employees caught
stealing®; and,

(4) dismiss employees who steal.

Surveillance evidence
in wrongful dismissal cases

In the past few years, many wrongful
dismissal actions have been launched by
employees who believe that their employers
fired them without just cause. In Meszaros
v. Simpson Sears Ltd.", the employer
department store fought back. It effectively
used surveillance videotape evidence to
convince the court that the employee had
been dismissed for just cause — she com-
. mitted theft of store money.

As explained by the trial judge, the
videotape recording came into existence in
the following manner.

The security manager of the department
store had a videotape camera placed in
such a position as to focus on the cash
register of the Drapery Department. A
monitor was placed in the office of the
company accountant. This installation
was secret, known only to the manager,
the security manager and the accountant
and the tape was played in court. The
security manager monitored the cash
register for a short time at 9:30 a.m. when
the float was put in the cash register by
the plaintiff. He then kept watch on the
cash register until approximately 1:00
p.m. on the 28th day of September and
observed the plaintiff making a sale.
At the commencement of this transaction
the security manager had turned on the
videotape recorder and left quickly in the
direction of the cash register on another
floor. The videotape showed the plaintiff
to take something from the ledge of the
cash register and place it in her right hand
sweater pocket.

When accosted by the security manager and
the department store manager, the
employee disclaimed any knowledge. She
claimed that the money ($100 bill) must
have fallen among some bags below the
cash register. The manager searched those
bags to check her story, but the $100 bill
was never found.

The department store manager im-
mediately suspended the employee and call-
ed the police. She was charged with theft,
and dismissed. The charge was later drop-
ped. She sued for wrongful dismissal.
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At trial, the employer tendered a
surveillance videotape which allegedly
showed the employee take money from the
ledge of the cash register and place it in her
right hand sweater pocket instead of under
the tray in the ““till”’.

The Alberta Court of Queen’s Bench .

held that the evidence of the videotape and
the security manager was damaging to the
employee for the following reasons:

The videotape showed something
(presumably a $100 bill) being taken from
the ledge (of the cash register) which had
been handed to the plaintiff by the
customer; it also showed this something
being handed to the plaintiff in the course
of a cash transaction and also showed
that something being placed in her
pocket.

After considering the evidence, the Court
held that there was overwhelming evidence
of employee misconduct. As to the issue of
the burden of proof required when a
criminal offence is made in a civil action,
the Court held that “‘all the defendant
(employer) has to do is establish that a
crime may have been committed on a
balance of probabilities’’. The Court did
not apply the more onerous test used in
criminal cases — ‘‘guilt beyond a
reasonable doubt”’.

Applying the ‘‘balance of probabilities”’
test to the facts, the trial judge had no dif-
ficulty in concluding that the employee pro-
bably committed the crime of theft because
she admitted receiving a $100 bill for goods
sold to the customer and the $100 bill was
never found.

If the charge had not been dropped and
the employee had been convicted of theft,
the employer could have introduced the
employee’s criminal conviction as proof of
theft at the dismissal trial. Mere suspicions
of theft or dishonesty will not justify the
firing of an employee''. However, no
statutory notice is required under federal
or provincial legislation where the employee
is fired for willful misconduct such as
theft'.
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CAVEAT

This article reflects the law of
Canada as of September, 1988.
New cases now being decided,
and those presently under ap-
peal may overrule those
discussed above. Employers,
employees, and security person-
nel who are interested in the
legal issues dealt with in this ar-
ticle should consult their
lawyers or a Crown Attorney.
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