CCTV and the Law |

A Win on Appeal

Sometimes you don't have to cut your losses, even after you've been ruled as
being partially to blame By Elliott Goldstein
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ack in 2002, the Ontario

Superior Court of Justice, in

Ancaster Jewellers Ltd. v. Pafco
Insurance Co.,! denied recovery to
Ancaster following a robbery (see
CCTV and the Law, “Failure to
Activate,” December 2002, p. 16, as
well as the summary below). That
decision was appealed to the Ontario
Court of Appeal, which recently set
aside that trial judgment.

In its place, the appellate court
awarded judgment to Ancaster in the
amount of $169,900 plus interest and
costs.2 Basically, the decision turned
on the wording of the insurance poli-
cy between Ancaster and its insurer,
Pafco.

Ancaster’s position was that the

endorsement applied only to the
“named insured,” that Brown, an
Ancaster employee, was not the
“named insured,” and that the
endorsement did not apply to the cir-
cumstances of the robbery. Ancaster
argued that it had instituted, insofar as
was within its control, a reasonably
fail-safe procedure to ensure that the
VCR and the recording system were
switched on and in operation. It also
argued that the VCR’s failure to oper-
ate on the day in question was a mat-
ter of human error by Brown, to
whom the “protective devices” clause
did not apply.

Pafco acknowledged that the
endorsement referred to the “named
insured.” but, in its submission (and

JANUARY/FEBRUARY 2004  www.CanadianSecuritymag.com

as the trial judge held), that phrase
included employees and the endorse-
ment therefore applied to exclude
Pafco’s liability to indemnify Ancaster
for its loss.

The Ontario Court of Appeal
agreed with the position advanced by
Ancaster, holding as follows:

“The trial judge found that the
phrase ‘insofar as is within the Named
Insured’s control’ modifies the words
‘will be in proper working order and
will be operational at all times.
However, immediately following the
words ‘insofar as is within the Named
Insured’s control, there appear the
words ‘when there are authorized per-
sonnel in the insured’s premises’

“The reference to both ‘Named
Insured’ and ‘authorized personnel’ is
significant. The juxtaposition of those
expressions in the Protective Devices
clause recognizes the legal distinction
between Ancaster as the Named
Insured and persons such as the gold-
smith (Mr. Brown) whose function it
was to engage and monitor the VCR.

“Pafco cannot rely upon every fail-
ure of the VCR to be ‘in proper work-
ing order and ... operational at all

- times’ to deny liability under the po-

licy. It can rely only on such failures
as are within the Named Insured’s
control.

“The trial judge gave as examples of
events not within Ancaster’s control: a
sudden electrical power interruption,
an unexpected mechanical break-
down or the jamming of the video-
tape in the VCR. While T agree with
these examples, they do not exhaust
the events that are not within the
Named Insured’s control. Once
Ancaster installs a reasonably fail-
safe protective system and properly
instructs its employees in the opera-
tion and use of that system, it has
met its obligation as ‘Named Insured’




under the ‘Protective Devices’ provision
of the warranties endorsement. To hold
Ancaster to a standard of perfection that
excludes the possibility of human error
turns it into a guarantor and effectively
renders meaningless the qualifying
phrase ‘insofar as is within the Named
Insured’s control!

“ ... So long as Ancaster discharges its
obligation to install the required protec-
tive devices and takes all reasonable steps
to instruct its authorized personnel in
their use and operation, it has satisfied its
obligation under the Protective Devices
clause and is not foreclosed by the terms
of that clause from indemnity for loss
sustained in an armed robbery.

“It will be recalled that the trial judge
found that it did not matter that the
VCRs failure to record on the day of the
robbery was caused by the failure of an
employee of the named insured, because
the named insured as employer was
responsible in law for the failure or neg-
lect of its employees. The proposition that
an employer is responsible in law for acts
of its employees is well-known. However,
it does not apply where the parties to a

policy of insurance have defined their
mutual rights and responsibilities in lan-
guage which suggests a distinction
between employer and employee.”

The Ontario Court of Appeal effective-
ly held that “the failure of an employee to
cause the VCR to engage as he had been
instructed to do and as he had done on
many prior occasions did not constitute a
violation of the Named Insured’s obliga-
tion under the warranties endorsement.”
The Court, therefore, concluded that the
circumstances attendant upon the theft of
Ancaster’s merchandise did not consti-
tute a failure to comply with the
Protective Devices clause in the war-
ranties endorsement.

This appellate court ruling is a reason-
able one because it means that as long as
you install the required protective devices
and take all reasonable steps to instruct
your authorized personnel in their use
and operation, you have satisfied your
obligation under your insurance policy. %

Elliott Goldstein, BA, LL.B., is a barrister
and solicitor and visual evidence consultant
based in Toronto, Ontario. He is also the

Legal Issues representative on the Canadian
Security Editorial Advisory Board.
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