Employee & Customer Rights —

Video Surveillance and Canadian Law

he law governing video surveillance

of employees and customers has
undergone some major changes in the past
few years. This article updates the reader
on the current state of the law and sug-
gests procedures to follow when deliver-
ing surveillance videotapes to the police.!
Retail and industrial security officers
can monitor and record on videotape the
conduct of employees and customers
while on the employer’s premises. It is
legal for a security guard or loss preven-
tion officer to record on videotape the ac-

tions of an employee .or customer
wherever - located within the office
building, retail store, factory, or
warehouse.

It is an indictable offence punishable
under the Criminal Code of Canada to
record the conversations of employees
and customers without their prior con-
sent.2 An employer may legally record
his own conversation with his employee
or customer without that person’s
knowledge.?

Canadian criminal laws which prohibit
electronic and audio ‘surveillance (i.e.
“‘wiretapping’” and ‘‘bugging’’) apply
only to voice communications and are in-
applicable to videotapes that have no
voices recorded on their soundtracks.*
Therefore, an employer does not need the
consent of his employees or customers to
record their actions and conduct on the
video (picture) track of the videotape.
However, without their consent their con-
versations cannot be legally recorded on
the audio (sound) track of the videotape.

Employees and customers have certain
rights of privacy under the Canadian
Charter of Rights and Freedoms. Section
7 of the Charter provides Canadian
citizens with the right to life, liberty, and
security of the person. Section 8 of the
Charter affords the right to be secure
against unreasonable search or seizure.
The protections afforded by these Charter
rights may be claimed at the criminal trial
of the employee or customer accused of,
for example, theft or vandalism of
employer’s property. The accused might
argue that his right of privacy had been in-
fringed in such a way as to bring the ad-
ministration of justice into disrepute. The
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accused could then ask the judge to ex-
clude from evidence the videotape which
showed him committing the crime. If
there ‘was no other evidence linking the
accused to the crime, the accused would
be entitled to an acquittal (that is, found
not guilty and released from lawful
custody).

Video surveillance may infringe an
employee’s privacy where the video
equipment is installed to monitor the con-
duct or efficiency of employees, or un-
cover idiosyncratic behaviour, or intrude
upon the privacy of a particular employee.
However, if installed as an investigative
aid to monitor a scene of suspected
criminal activity, then the video sur-
veillance is fully justified and does not
constitute an infringement of anyone’s
privacy.’

The protection afforded by section 8 of
the Charter, namely, the right to be
secure against unreasonable search or
seizure, only arises if the person(s) under
surveillance (the surveillance target(s))
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can claim he/she/they had a ‘‘reasonable
expectation of privacy’’ when recorded
committing the crime. If such an expecta-
tion is found by the Court to exist, then
the video surveillance violates the rights
of the surveillance target(s) and the
surveillance videotape may be excluded
from evidence, resulting in an acquittal.

Surveillance targets cannot claim a
reasonable expectation of privacy if put
on notice, prior to committing the alleged
criminal act (e.g., theft), that they are
under surveillance. The reason is that they
cannot claim privacy, if they know they
are being watched. Therefore, . signs
should be posted in plain view at all en-
trances and displayed prominently
throughout the employer’s premises that
video surveillance equipment is being
used to monitor the premises.

The author’s recently published book;
entitled Visual Evidence: A Practitioner’s
Manual, contains chapters of specific in-
terest to the retail and industrial security
industry.! For example, the chapter on
““Surveillance in the Workplace’” con-
tains a list of procedures to follow when
conducting surveillance of employees and
customers, and dealing with the police.
Sample (fill-in-the-blank) forms are pro-
vided including, ‘‘Statement to Police,”
“Report of Arrest of Employee,”’ and
‘‘Notice re: Employee Arrest for Theft.”’
This chapter also covers the legal issue of
authentication as well as technical issues
such as accidental erasure and radio-
frequency (RF) and electromagnetic (EM)
interference.

Surveillance videotapes recorded by
retail and industrial security officers, or
private  investigators  retained by
employers may be used in labor arbi-
tration cases and wrongful dismissal
lawsuits.® The employer offers the
videotape as proof of the activities and
conduct of the employee which justified
the disciplinary action or firing. For ex-
ample, in Re Doman Forest Products
Limited and Sangha, - termination of
employment occurred because the
employee was absent from work without
justification and gave his employer false
reasons for his absences.’

In the Doman case, when the employee
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This article reflects the law of
Canada as of March, 1993. New
cases now being decided may over-
rule those mentioned. Information
on the current state of the law and
the legality of any given surveil-
lance operation may be obtained
from your lawyer or local Crown
Attorney.

failed to attend work claiming illness (the
““flu’’), the employer instructed private
investigators to conduct surveillance of
the employee. The private investigators
followed the allegedly ill employee from
his residence to a construction site where
they videotaped him directing work.
Though the morning was cool, the
employee’s jacket and shirt were open.
On other occasions, the employee was
videotaped while visiting and working on
the construction site.

‘After his return, the employer company
held a fact-finding meeting attended by
the employee, a representative of his
union, and company officials. When ask-
ed what he had been doing during his
absence from work during the period of
October 23 to November 17, 1989 and
November 28, 1989, the employee replied
that he “‘just did a few things around the

house and drove the kids to school.”” The -

employee did not mention the construc-

tion site. A few days after the meeting, the

employee was dismissed by letter dated

December 11, 1989.

The employee grieved the termination
of his employment and the employer
tendered the videotapes as evidence to
support the firing. The employee’s union
objected to the videotapes’ admission
arguing that the surveillance was entirely
unreasonable given that the grievor was
an 18-year employee with no previous
disciplinary record.

The labor arbitrator who heard the
grievance stated that the case involved
balancing the employee’s right to privacy
against the employer’s right to investigate
what it considers an abuse of sick leave.
He concluded that the surveillance under-
taken in this case was an unreasonable in-
vasion of the employee’s privacy and the
whole of the surveillance evidence
gathered was inadmissible. He reached
this conclusion for the following reasons:
1. There was a lack of sufficient evidence

to warrant a surveillance from the

outset.

2. While the employee may have been in-
volved in a deceitful claim with the
Worker’s Compensation Board at
some other time, that was an event
which occurred four years earlier.

3. The employee had a long service to the
employer with no other disciplinary
record. If the employer developed a
suspicion about what the employee was
up to when he was supposed to be sick,
it had an obligation to confront the
employee immediately. The employee
ought to have been told in September
that the employer would not tolerate an
abuse of sick leave. In October, rather
than set about in an effort to trap the
employee, the employer had an obliga-
tion to confront the employee with its
concerns and make specific inquiries
of the employee and his doctor con-
cerning the nature of the illness.

In reaching this conclusion, the labor
arbitrator did not deny that employers
have a legitimate interest to ensure that
sick leave is not abused. But employees,
in turn, have a right to privacy which
ought not to be ignored without there first
being some reasonable apprehension that
abuse is about to occur.

At a minimum, some threshold ques-
tions must be put to the employee relating
to the nature of his illness, his ability to
perform work, and whether he anticipates
doing anything else other than resting at
home. In this case, it would have also
been appropriate to ask if he was launched
into another construction project and what
he intended to do in that regard.

The labor arbitrator added that if
employees deceitfully claim sick leave,
fail to report to work, and then carry out
activities which clearly indicate they are
able to work, there is just cause for
dismissal. In the present case, the
evidence did not support a conclusion that
the employee was carrying out such ac-
tivities, so he ordered the employer to
reinstate the employee, but pay him only
50% of his wage loss while unemployed.

The Doman case points out how video
surveillance can be used in the investiga-
tion of abuses of sick leave and the impor-
tance of the employee’s right to privacy.
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