Duty to

Warn Customers

A Saskatchewan

court case helps define
alarm companies’
responsibilities and the
importance of including
limitation-of-liability
clauses in monitoring

contracts.

@BY ELLIOTT GOLDSTEIN

A recent Canadian court case raised the question of whether an alarm
installer has a duty to warn its customers that their system can be circum-
ented, and what should that warning include. '

In the 1997 Saskatchewan case of Agopsowicz v. Honeywell Lid.1, the
Court of Queen’s Bench of Saskatchewan held that “Honeywell possessed
a duty to warn the plaintiff (its customer) during the summer of 1995 that
its digital-dialing monitoring system was being consistently rendered inef-
fective by burglars severing telephone lines.” The court awarded the
customer judgment in the amount of $250 — the maximum payable under
the limitation of liability clause in the Honeywell contract.

The facts of this case are very important. The customer operated an
antique business from a commercial premises. Honeywell agreed to
monitor the customer’s existing burglar alarm system for a monthly fee of
$22.50. ‘

The monitoring system was described to the court as a “digital-dialing
monitoring system” that used a regular telephone line to transmit a signal
to Honeywell’s monitoring station. According to evidence presented in
court, “if the telephone line was cut, not only would no signal be conveyed
to the monitoring station when an unauthorized entry into the premises
occurred, the monitoring station
would not be aware that the tele-
phone line had been cut by
intruders.”

However, Honeywell also had
available “a leased-line moni-
toring system,” which provides a
higher degree of security than does
the digital-dialing system. With
the leased-line system, “signals
were transmitted on a special
copper leased line between the
monitored premises and the moni-
toring station.” However, the
Jeased-line system was more expensive than the other system.

The customer sued Honeywell not for breach of contract, but for
breach of alleged duties owed by Honeywell to warn the customer that:
1) when the customer’s telephone was cut by the burglar who stole his
coins, no signal revealing the telephone line was severed was transmitted
to Honeywell’s monitoring station; and
2) Honeywell was aware there was a spate of burglaries — at least three
per week — in Regina, Sask., during the period of April to September
1995. The burglaries occurred in premises monitored by digital-dialing
monitoring systems, after telephone lines to the premises had been cut.

As to the first alleged duty to warn, the customer insisted it was
reasonable for him to assume that Honeywell would be aware of the fact
the telephone line had been severed. Honeywell was aware that its system
did not reveal to its monitoring station when a customer’s telephone line

This case teaches
the Canadian security
industry that limitation
of liability clauses
are extremely important
to include in
monitoring contracts.

had been severed. The customer argued that Honeywell owed ¢
inform him; he claimed he would have upgraded his system had b
that there was no monitoring — or warning to Honeywell — aftes
phone line was cut.

The court found Honeywell had not breached any duty it m
owed to the customer to warn him of the limitations of the digit:
monitoring system because the contract contained a caution t
«Customer does not have line supervision. If the line is int
Honeywell’s protection services will not receive the signal.” .
court believed the testimony of
Honeywell’s branch manager, who
stated it was a policy of
Honeywell to communicate to
employees and customers that
interruption of the telephone line
would result in no signal being
received at Honeywell’s moni-
toring station.

As for the second alleged duty
to warn, Honeywell did possess
such a duty and failed to warn its
customers of the unusual number
of break-ins following the cutting of monitored telephone lines.

The court found Honeywell did not warn the plaintiff or
other customers. Had Honeywell warned its customers, it w
provided to its customers an opportunity to upgrade their r
services if they wished to do so. »

Why didn’t it warn them? The court heard evidence that “]
saw no reason to do so because the circumventions had nc
‘panic’ proportions; each customer had previously been inform
signal would be received at Honeywell’s monitoring station !
phone line was severed. In addition, Honeywell did not want ‘t)
get out.’ ‘

Fortunately, for Honeywell, the court upheld the limitat
liability clause in its monitoring contract with its customer. The
reasoned that “to permit recovery against Honeywell for the fi
the plaintiff’s loss would result in the alteration of a service
that of an insurance contract.” The limitation of liability clau
unconscionable. Therefore, Honeywell’s liability was not the
$55,623.75 stolen- during the burglary. Instead, it was limit
$250.

This case teaches the Canadian security industry that:

o limitation of liability clauses are extremely important to
monitoring contracts. If reasonable, they will be upheld and g
e alarm companies owe a duty to their customers to explain
frailties of the monitoring system and warn them of its

Warnings and explanations should be written on the contr
brought to the customer’s attention before the contract is sign
e alarm companies, having given the aforementioned warn
provide their customers with an opportunity to upgrade their
services if they wish to do so. For example, customers should |
that (backup) systems transmit alarm signals as radio signa
customer’s premises to the central monitoring station usin
phone. Simply put, if the phone line is ‘interrupted,’ the alat
still able to send the signal to the monitoring station.

Spending that little bit of extra time explaining things to t
may avoid costly lawsuits in the future. And it may be prude
mind the old adage: an informed customer is a good custome

Author’s notes: 1 Agopsowicz v. Honeywell Ltd. - Hor
[1997] 7 W.W.R. 299, 36 C.C. L.T. (2d) 23 (Sask. Q.B.).

Elliott Goldstein, BA, LLB, is a barrister and solicite
practice.
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their views on what they look for when selecting an alarm company.

@®BY PAUL GROSSINGER

Nobody in the alarm industry
matters more then the cus-
tomer.

Without them, manufac-
turers need not create, dis-
tributors need not stock pro-
duct, dealers need not sell,
and installers need not install.

So what do customers
want? This is the $64,000
question, and one for which’
no single answer exists.

In residential applica-
tions, end-users are more
security-conscious than ever
before. But in most circum-
stances, price remains the
ultimate factor in choosing a
system to protect their prop-
erty and loved ones.

As for commercial and
industrial environments, se-
curity is expanding beyond
heavy-duty locks and win-
dows bars to the point where
CCTV and access control are

becoming just another busi-
ness expense.

But when the issue of
securing public sites, tourist
attractions and provincial
landmarks comes into play,
security issues such as video
surveillance, access control,
crowd management, physical
security, loss prevention and
guard personnel all need to be
thoroughly researched in
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