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~ Unless a union contract says ‘no,’ closed-circuit cameras can be used for workplace
surveillance. However, there are still guidelines to note.

By Elliott Goldstein

| ontrary to any popular
| belief, there is no Cana-
| dian criminal law prohib-
| iting the use of closed-cir-
.. | cuit television cameras
(CCTVs) for surveillance and re-
cording of workers.

However, the Canadian Charter of
Rights and Freedoms has been inter-
preted to provide a right-of-privacy
to workers in some instances. Section
7 reads: “Everyone has the right to
life, liberty and security of the per-
son...”

For example, an accused worker
could argue at his criminal trial that
his right-of-privacy had been in-
fringed upon in such a way as to bring
the administration of justice into dis-
repute. The worker could then ask
the judge to exclude from evidence
the videotape which showed him
commiting theft, or damage to plant
property.

If there was no other evidence to
link the worker with the crime, the
accused worker would be found as
not guilty. )

CCTV surveillance may infringe
upon a worker’s privacy where the
CCTV equipment is installed to:

(a) monitor the conduct or efficiency
of employees, or

(b) uncover idiosyncratic behavior or
intrude upon the privacy of a particu-
lar employee.

If installed as an investigative aid
to monitor a scene of suspected crimi-
nal activity, then the CCTV surveil-
lance is fully justified and does not
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constitute an infringement of any-
one’s privacy. The legal reference is
R. versus Kathleen Mary Taylor
(June 8, 1983), 10 W.C.B. 303,
(1984) 4 C.R.D. 425.60-08 (Ont.
Prov. Ct.).

Certain unions, such as the Cana-
dian Union of Postal Workers, have
negotiated clauses into their col-
lective bargaining agreements which
prohibit management from using
CCTYV systems to watch and observe
employees.

In the absence of such clauses in
employment agreements, the em-
ployer has the right to:

e maintain surveillance of its em-
ployees;

e investigate employee theft and
damage. But, an employer can only
search an employee’s person or prop-
erty with that employee’s consent.
Searches are also permitted upon ar-
rest or if conducted pursuant to a
search warrant.

e arrest and detain employees
caught stealing or damaging plant
equipment. (The powers of arrest of a
private citizen or corporation are lim-
ited to situations where the employee
is found commiting a criminal off-
ence on or in relation to property
owned by, or in the lawful possession
of, that private citizen or corporation.
See S. 449 of the Criminal Code of
Canada.)

e and dismiss those employees.

Note that it is illegal to record cer-
tain conversations on videotape (or
audiotape). In fact, to “wilfully inter-

cept a private communication”
without judicial authorization or the
consent of one of the communicating
parties is an indictable offense. ( See
S. 178.11 of the Criminal Code of
Canada.) Therefore, it is not legal for
an employer to record the conversa-
tions of his employees. It is, however,
legal for the employer to record his
own conversation with his employees
without those employees’ knowledge.

Canadian criminal laws which pro-
hibit electronic and audio surveil-
lance (i.e. “wiretapping” and “bug-
ging”) apply only to voice communi-
cations and are inapplicable to video-
tape not having any soundtrack.
Here, the legal reference is R. versus
Biasi et al. (No. 3) C.C.C. (2d) 566
(B.C.S.C)).

CAVEAT

This article is not a legal opinion. It
reflects the law of Canada as of Octo-
ber 1988. New cases being decided
and those under appeal may overrule
those discussed above.

Employers and plant security offi-
cials concerned about the legality of
monitoring workers in the workplace
should consult their lawyers or a
Crown Attorney. []

Elliott Goldstein, B.A. LL.B. (Sas-
katchewan) practices law in Toronto.
In 1986 he assisted the British Co-
lumbia Police Commission with a
Report to the Attorney General on
“The Use of Video Equipment by Po-
lice Forces in British Columbia.”
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security you
need

There’s quite a range of
security equipment on the
market which can be integrated
such that an employer can
build a system as demands
change and grow. But make
sure the components are
compatible and the
components serve your needs.

17 Look but
-sometimes
don't

“Can I monitor my
employees or are there
limits as to how and with
what equipment I can
use?” The employer who
wants to start using
closed-circuit television
cameras will find this
article useful. So will the
employer who wants to

add on conversation
monitoring!

12 Check these
fire safety
guidelines

There’s quite a bit of work,
and responsibility,
involved in fire safety
audits. If you’ve been just
giving your plant a “once
over” to make sure the
obvious hazards are not
there, here’s further
details on what to look for
and check.
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11 Line Up
the door

Ordering an access control
system for a door'isn’t just a
matter of ordering another
door lock. Without a doorway
that’s in “good shape,” it’s not
likely the control will work for
long, if at all. Here’s basic
information on how to avoid
recalls out to the installer.




