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In a Winnipeg courtroom, a Crown Pro-
secutor tendered surveillance motion pic-
ture films of a drug transaction, surreptitious-
ly taken by an RCMP photographer station-
ed on a balcony across the street from the
rooming house where the four accused liv-
ed. These films showed the actual arrest of
three of the accused after police blocked
their car’s escape from Carlton Street with
two moving vans parked at each end of the
block. What is unique about this case is the
fact that it occurred over thirty-five years
ago, in 1950.7

This case was not the first nor the last one
in which motion picture films were admit-
ted into evidence into Canadian courts.?
However, in recent times, videotapes have
become the more popular medium for
presenting moving images with sound.

Videotapes have been admitted in Cana-
dian criminal cases as evidence of drug
trafficking3, picket-line disturbances?,
assaults during hockey gamess, re-
enactments of crimesé, an accused’s inter-
view with a psychiatrist’, mischiefs, sobrie-
ty tests of suspected impaired drivers?, an
experiment’?, an accused’s statements to a
police’, gambling’? an attack on a provin-
cial legislature’, confession of a suspect’™
and, theft of drugs from a police vault’s.
Its other uses include: recording the
testimony of child abuse victims’é, recording
identification line-ups’?, and preserving the
appearance of court exhibits’.

*This article is based on a manuscript writ-
ten for Project EVIDEO — A study of the use
of videotape to present evidence in Cana-
dian courts. Project funding provided by the
foundation for legal research, whose
generous financial support the author
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tion write: Project EVIDEQO, P.O. Box 40, Sta-
tion ““A”, Vancouver, British Columbia,
Canada V6C 218, (604) 688-0970.
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A. Admissibility and Weight

The admissibility of a videotape is govern-
ed by the same rules that apply to
photographs and motion picture films. The
following criteria must be met before a
videotape will be admitted:
1. Relevancy and materiality to the issues in
the case;
2. Accuracy in truly representing the facts;
3. Fairness and absence of any intention to
mislead;
4. Verification on oath by a capable
person.™

Who is called to authenticate a videotape,

‘goes to the issue of its weight, not ad-

missibility. The more direct a connection the
witness has to the videotape, the more
weight afforded that witness’ testimony.2?

The authenticating witness need not be
the video camera operator, but should be
a person present at the time the videotape
was recorded (eye-witness); a person
qualified to state that the representation is
accurate; or, an expert witness.?’

In addition, the probative value of the
videotape’s contents must outweigh its pre-
judicial effect otherwise it may be exclud-
ed even though relevant. If the videotape
tendered is of little probative value and
would only serve to inflame the mind of the
jury, the trial judge may, in his discretion,
exclude it.22

B. Charter of Rights and Freedoms Decisions

Two recent Charter cases are worthy of
note: In R. v. Taylor? it was held that the
phrase “‘security of the person’ in s. 7 of the
Charter of Rights and Freedoms may con-
template a right to privacy in some cir-
cumstances - and if that right is infringed in
such a way as to bring the administration of
justice into disrepute, then the accused
could apply under s. 24 of the Charter to
have the surveillance videotape evidence
excluded.

This case is a landmark decision because
it also establishes that:

1. A videotape from a non-monitored
camera is admissible as real and
demonstrative evidence to prove the
scenes it purports to depict. A videotape
can do more than merely illustrate the
testimony of a witness; it can speak for
itself; and,

2. The witness who authenticates a
videotape need not be an eye-witness to
the events recorded. An-expert witness
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can authenticate a videotape by testify-
ing as to the operation of equipment
used to record it.

In R. v. Porter?* the Court dealt with the
affect of s. 8 of the Charter on the admissibili-
ty of videotape evidence recorded during a
surveillance operation. The Crown submit-
ted that even if the installation (of the
surveillance video equipment) was unlawful,
the evidence thus obtained is admissible.
The defence argued that the entry for the
purpose of installing the equipment was
unlawful and the evidence thus obtained is
tainted by the illegal entry and search. The
defence called the monitoring a ** ‘1984
form of search’’ in that it captures or seizes
images and reduces them to a videotape for
presentation as evidence. The learned coun-
ty court judge accepted the prosecution’s
submissions and admitted the video tapes.

| do not agree that the installation of

video equipment constitutes a search as
that term has come to be understood, nor
that the capture or seizure of images con-

stitutes a seizure as that term s

understood. Seizure, in my view, con-

templates the taking of land or possessions
of a person, forcible taking, grasping,
holding, a fastening. | do not think record-
ing of images falls within that definition.”’25

In Porter the Court assumed that the pro-
tection guaranteed by s. 8 of the Charter is
limited to searches and seizures of tangible
property which involve a physical intrusion
in the nature of a trespass. The learned coun-
ty court Judge applied the “‘protection
against trespass theory’” and concluded that
“the surreptitious recording of images on
video tape is neither a search nor a
seizure,”’26 therefore, no right under s. 8 had
been infringed.

C. Criminal Code Decisions

The audio (sound) portion of a videotape
may be subject to the Privacy Provisions of
the Criminal Code, but the video (picture)
portion is not. This issue was decided in R.
v. Biasi? where the Supreme Court of British
Columbia dealt with the question of whether

surveillance videotapes constituted intercep-

tions of private communications contrary to
s. 178 of the Criminal Code. The defense
argued that the tapes were ‘‘telecommunica-
tions’”” which came within the meaning of
private communication and were, therefore,
inadmissible. The trial judge ruled that the
tapes themselves had not been intercepted;



but rather that something else was in-
tercepted by means of the tapes.

The Court also dealt with a second objec-
tion, “‘that an oral communication had been
intercepted by means of an electromagnetic
device” (i.e. the video camera which record-
ed the tapes). The trial judge reasoned that
since there was no audio on the videotapes
— no sound track had been recorded —
there had been no interception of words
transmitted by voice. “Physical acts and
gestures, even those from which one may
be able to infer what has been said, still do
not by themselves constitute oral com-
munication;”’ therefore the videotapes were
admissible.28

The implication of this case is that
videotapes which contain no sound track do
not infringe the (privacy) provisions of PART
IV.1 of the Criminal Code.

Videotape may be used to record commis-
sion evidence under s. 637(b) of the Criminal
Code. In R. v. Pawliw 29 the Crown applied
for an order appointing a commissioner to
take in the United States the evidence of a
female person whose testimony was crucial
to a murder case. Counsel for the accused
submitted that the court should not make
the order because s. 637(b) is unconstitu-
tional and invalid as contrary to s. 7 of the
Charter. The court held that the Charter does
not confer a “’right of confrontation”, so as
to render this section unconstitutional.

D. Videotaping Testimony of Child
Victims of Sexual Assaults

Videotape has been used to record the
testimony of child victims of sexual assault
in the United States®. In Canada, crown pro-
secutors and others concerned with protec-
ting children from sexual assault and abuse
are quickly realizing the advantages and
great value of using videotape for this
purpose.?’

Videotaping of a child’s version of the
events in question can be conducted at one
or more of three stages of the investigation
and prosecution of the sexual assault case:
(1) subsequent to an initial disclosure being

made to a friend or relative or stranger
— the investigator or child protection
person videotapes the child recounting
the facts as a formal complaint;

(2) at some stage before or during the
criminal trial — the child gives her
testimony on videotape in lieu of testi-
fying in open court;

(3) during the actual criminal trial - the child
testifies outside of the courtroom in a ful-
ly equipped “‘video” room and that
child’s evidence is contemporaneously
transmitted by closed-circuit television
to the trier of fact in the courtroom, and
simultaneously recorded on videotape.3?

The advantage of videotaping interviews
between children and child welfare workers
is that it allows Crown counsel to determine
if charges are warranted to avoid
“repetitious’’ interviews. Those tapes also

could be used “to inform the accused and
defence counsel of the case against the ac-

cused . . . and to increase the likelihood of
early guilty pleas, thereby shortening the trial
process.’’33

A recent Toronto decision casts doubt on
whether the courts are prepared to release
such tapes to defence counsel. In
Metropolitan Toronto Catholic Children’s
Aid Society v. Rosa G. and Manuel G.?* the
Society’s interview with a T4-year-old girl,
who alleged that she had been sexually
abused by her father, was recorded on
audiotape. Her parents, through their
counsel, sought an order compelling the
Society to produce a copy of the audio-tape
or a typewritten transcript of it. Counsel also
intended to use the tape or transcript in
parallel criminal proceedings that had been
instituted against the father. The Crown At-
torney in that criminal proceeding refused
a request for production. The parents’” mo-
tion was opposed by counsel for the
Society and child.

The Family Court judge hearing the
motion?s dismissed the parents’ application
because he was “‘less than satisfied’” with the
father’s motive for wanting the tape to
prepare for the child protection hearing. His
Honour Judge Main reasoned that the only
substantial benefit to be gained in listening
to tape would be to make an independent
assessment of the credibility of the girl and
that credibility issue is best left to the
criminal court.

The learned judge, noting that the girl
herself did not want her parents to have a
copy of the tape, commented:

“If the the child-victim, with or without
the advice of legal counsel, opposes the
release of the tape to the offender, then
the child’s wishes in this regard must be
respected. If not, there is the risk that any
confidentiality and trust which supported
the making of the statement could be
undermined.’’36

The Family Court judge held that “‘it had
not been demonstrated that sufficient par-
ticulars were not already within knowledge
of parents and their counsel, or obtainable
by them in another fashion as provided for
in Rule 20.""37

Obviously, His Honour was not satisfied

-that the principal motive of the parents in

seeking the audio-tape was production of
that tape for the purpose of preparing to
meet the Society’s case or for the purpose
of early resolution of the child welfare pro-
ceeding. The Court was quick to add,
however, that:
“(T)he fact that the tape may be coin-
cidentally or collaterally used by (defence)
counsel in the criminal proceeding carries
with it no impropriety. If, however, the
primary utilization lies not here but in the
criminal proceeding, then the request for
an order for production from this Court is
tantamount to an abuse of its process. Pro-
duction for use in a criminal proceeding
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ought to be made in that proceeding. The
availability or lack thereof of such a pro-
cedure or a minimal prospect for the suc-
cess of such a request do not constitute
valid grounds for seeking the relief
elsewhere.’’38
The learned Family Court Judge con-
cludes his decision with the following rele-
vant comments:
“‘In whatever form it should assume, child
abuse is most assuredly a blight upon the
social fabric of a community. It is at one
and the same time a complex, deep-
rooted, abhorrent and more common
phenomenon than most would care to
believe. The nature and frequency of these
cases, particularly those involving sexual
molestation, coming before the child
welfare courts of this Province since the
1978 revisions to the Act 39 incorporating
a definition of ‘abuse’ bear witness to
this ... "
“‘Programmes designed to deal with and
diminish the incidence of child abuse will
of necessity consume a considerable
amount of study, time and effort and will
require the introduction of unorthodox
and even radical procedures aimed at
both the victim and the offender. The
audio-taping of a child-victim’s statement
is representative of this programme and
has resulted from a recommended
guideline contained in the 1983 Protocol
prepared by the Metropolitan Toronto
Chairman’s Special Committee on Child
Abuse.””#0
Note that the aforementioned case involv-
ed an audio-tape (sound only) recording of
the child’s interview. It is suggested that the
learned judge’s ruling would apply equally
well to a video-tape (pictures and sound)
recording of a child/worker interview.

E. Conclusions:

Videotape, like motion picture film, can
reproduce motion and colour in pictures
with sound, but videotape recordings do not
require processing, may be viewed as soon
as recorded (instant playback), can easily be
duplicated, and do not require a darkened
courtroom to view. These features as well -
as others, make videotape a powerful, con-
venient, cost-effective evidentiary tool.

Videotape offers a new method of com-
municating information to the trier of fact
in a courtroom. No longer a fantasy of the
future, the mixed media criminal trial is a
reality of today. It is time that crown pro-
secutors take full advantage of this new in-
novative approach to presenting evidence
in Canadian criminal trials, so that the in-
terests of justice will best be served.#’
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Perjury: A General Discussion

The following is intended to be a general
discussion concerning the law of perjury.

_Applicable Sections
The appropriate sections concerning per-

jury in the Criminal Code are as follows:

Section 120
“Everyone commits perjury who,
being a witness in a judicial pro-
ceeding, with intent to mislead gives
false evidence, knowing that the
evidence is false.”
Section 121

(1) ““Everyone who commits perjury is
guilty of an indictable offence and is
liable to imprisonment for fourteen
years, but if he commits perjury to pro-
cure the conviction of a person for an
offence punishable by death, he is
liable to imprisonment for life.””

(2) ““Where a person is charged with an
offence under section 120 or 124 a
certificate specifying with reasonable
particularity the proceeding in which
that person is alleged to have given the
evidence in respect of which the of-
fence is charged, is evidence that it
was given in a judicial proceeding,
without proof of the signature or of-
ficial character of the person by whom
the certificate purports to be signed by
the clerk of the court or other official
having the custody of the record of
that proceeding or by his lawful
deputy.”’

Section 122.1

(1) “Everyone who, not being specifical-

ly permitted, authorized or required

*Ms. Sawiak is a Crown Attorney with the
Manitoba Attorney-General’s Department.

Lynn A. Sawiak*

by law to make a statement by af-
fidavit, by solemn declaration or orally
under oath, makes in such a state-
ment, before a person who is author-
ized by law to permit it to be made
before him, an assertion with respect
to a matter of fact, opinion, belief or
knowledge, knowing that the assertion
is false, is guilty of an offence
punishable on summary conviction.”
Section 123
“’No person shall be convicted of an
offence under section 121 or 122
upon the evidence of only one witness
unless the evidence of that witness is
corroborated in a material particular
by evidence that implicates the
accused.”
Section 125
“Everyone who, with intent to
mislead, fabricates anything with in-
tent that it shall be used in evidence
in a judicial proceeding, existing or
proposed, by any means other than
perjury or incitement to perjury is guil-
ty of an indictable offence and is liable
to imprisonment for fourteen years.”
The Code, then, appears to provide for
three perjury or perjury-related offences.
The first, in Section 120 relates to perjury
during the course of a judicial proceeding.
The second offense is provided for by Sec-
tion 122.1 and is punishable by summary
conviction. The third such offence is com-
mitted when an individual fabricates
anything with an intent that it will be used
in a judicial proceeding. This offence, as well
as that created by Section 120, is an indic-
table offence, and is punishable by fourteen
years imprisonment.
The following discussion will relate to
what is required to prove perjury under Sec-
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tion 120 of the Code. It appears from the
facts presented, however, that charges under
Sections 122.1 and 125 may succeed. The
latter point will be discussed in somewhat
more detail below. At this point, however,
the discussion will relate to the requirements
of Section 120.

Judicial Proceeding

A requirement of perjury under Section
120 is that the statement be made during the
course of a judicial proceeding.

The term “‘judicial proceeding’” is de-
fined by Section 107 of the Code as follows:

““In this Part ‘judicial proceeding’ means

a proceeding

(@) in or under the authority of a court of
justice or before a grand jury,
before the Senate or House of Com-
mons of Canada or a committee of the
Senate or House of Commons, or
before a legislative council, legislative
assembly or house of assembly or a
committee thereof that is authorized
by law to administer an oath,

(c) before a court, judge, justice,

magistrate or coroner,

(d) before an arbitrator or umpire, or a
person or body of persons author-
ized by law to make an inquiry and
take evidence therein under oath, or

(e) before a tribunal by which a legal right
or legal liability may be established,

whether or not the proceeding is invalid

for want of jurisdiction or for any other
reason;’’

The definition provided above is extreme-
ly wide and can even encompass pro-
ceedings which may otherwise be invalid.
Both (a) and (c) of Section 107 are broad
"enough to cover the case at bar.
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